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BAIL AMENDMENT BILL 2022 
Consideration in Detail 

Clause 1: Short title — 
Mr R.S. LOVE: I want to briefly use this as an opportunity to ask a couple of things around the discussion that 
took place last night in this chamber pertaining to the genesis of this bill. I understand that some matters, subject 
of a suppression order, were touched upon by the member for Belmont in her speech around what may be behind 
the bill. I want to ask about the suppression order. A question without notice was asked in the other place yesterday. 
It is from Hon Nick Goiran to the parliamentary secretary representing the Attorney General. It says — 

I refer to the Bail Amendment Bill 2022. 
(1) Is the Attorney General aware that there is an active suppression order in place … 
(2) If yes to (1), when did he first become aware … 
(3) Will the Attorney General provide a de-identified copy of the order? 
(4) If no to (3), will the Attorney General undertake to provide a notice to the Auditor General and 

both houses … 
The reply states that yes, there is an order and that it was put in place on 14 June. The third answer states — 

The Attorney General’s office will take steps to request that the court provide a de-identified copy of any 
active suppression order for the purposes of tabling in Parliament. I will provide an update to the house 
by no later than the end of the sitting week. 

Can the Attorney General give an update on whether that particular matter will be addressed this week or when 
that might be undertaken, given the debate that took place last night around that matter? 
Mr J.R. QUIGLEY: I stand by the answer that the parliamentary secretary gave on my behalf in the Council. 
Mr R.S. LOVE: The Attorney General is not at this stage able to give a de-identified version of that suppression order? 
Mr J.R. QUIGLEY: I stand by my answer that the parliamentary secretary gave in the Council. 
Mr R.S. LOVE: Thank you, Attorney General. 
The ACTING SPEAKER (Ms R.S. Stephens): Just to be aware, we are dealing with the short title. 
Mr R.S. LOVE: I am aware. Thank you very much, Acting Speaker. I will not be very long; I have a couple of 
little points here. 
During budget estimates, the member for Vasse asked about the time line for this bill. Perhaps the Attorney General 
could outline when work started on the bill; was it before or after the election? How many drafts have there been 
since the initial draft, and have all those drafts been sent to the stakeholders that we spoke about in answer to the 
questions asked? The Attorney General read out a quite extensive list of stakeholders. I wonder whether they have 
all had input into the final version of the bill before us in the chamber.  
Mr J.R. QUIGLEY: Yes, the work on the bill started before the state election. There were 11 drafts, and they are 
cabinet-in-confidence. There were two rounds of consultations, and I have read out the people who were consulted. 
Clause put and passed. 
Clause 2: Commencement — 
Mr R.S. LOVE: Clause 2, as I understand, is the commencement date for various sections of the act. At the end 
of the discussion on clause 2, the explanatory memorandum states — 

The rest of the Amendment Act will come into operation 28 days after assent day. These provisions relate, 
in general, to the new provisions dealing with bail decision making where there are child victims of alleged 
sexual offences. 
The delay in commencement is to ensure that any required administrative arrangements are put in place 
before the amendments take effect. This may include updates to the Western Australia Police Force Bail 
Manual, and the development of any policies and procedures that may be identified as being required. 

Are these matters in hand, or does this legislation need to pass before the development of policies and procedures 
manuals—a bail manual for the Australian Federal Police, for example—can commence? 
Mr J.R. QUIGLEY: The matters are in hand. They are being developed. It is inappropriate to put them now, 
before the bill has been passed by the house. 
Clause put and passed. 
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Clause 3 put and passed. 
Clause 4: Section 3 amended — 
Mr R.S. LOVE: Clause 4 is where some key terms are inserted. The explanatory memorandum states — 

Clause 4 amends section 3(1) by inserting the new defined term ‘sexual offence’ … 
The definition is intended to capture any offence listed under Schedule 2 of the Bail Act that is of a sexual 
nature, regardless of whether it is an offence under Commonwealth or Western Australian legislation, 
and whether or not the offence has been repealed. 

Could the Attorney General outline whether the Director of Public Prosecutions had recommended any other changes 
to this section, other than what was finally produced? It has been suggested to some of the staff members of our office 
that that may have been the case. 
Mr J.R. QUIGLEY: The answer is no. 
Clause put and passed. 
Clause 5: Section 6A amended — 
Mr R.S. LOVE: I thank the Attorney General. Clause 5 will delete the definition of “serious offence” from 
section 6A(1). The explanatory memorandum states — 

Section 6A of the Bail Act provides that an authorised officer or justice, who is considering an accused’s 
case for bail for an initial appearance in a summary court on a charge of an indictable offence that is not 
a serious offence may order that the accused be served with a summons under the Criminal Procedure 
Act 2004 … 

Given that the definition of “serious offence” is now being deleted, what crimes would have been captured by this? 
Mr J.R. QUIGLEY: On the department’s review of the offences, one commonwealth child sex offence and a range 
of WA child sex offences were identified as not falling within the current definition of “serious offence” under 
section 6A of the Bail Act. The WA Criminal Code offences are: section 186(1)(a), occupier or owner allowing 
a person to be on a premises for unlawful carnal knowledge if the child is under the age of 16 years; section 192(1), 
procuring a person to have unlawful carnal knowledge by threat, fraud or administering a drug; section 321(4), 
indecently dealing with a child over 13 and under 16; section 321(4), indecently dealing with a child over 13 and 
under 16 in circumstances of aggravation; section 321(5), procuring a child over 13 and under 16 to do an indecent 
act; section 321(5), inciting a child of or over 13 and under 16 to do an indecent act; section 321(5), encouraging 
a child over 13 and under 16 to do an indecent act; section 321(6), indecently recording a child of or over 13 and 
under 16; section 321(6), indecently recording a child of or over 13 and under 16 in circumstances of aggravation; 
section 329(7), sexual penetration of a person who is a lineal relative; and section 15, acting as a prostitute for 
a child. The commonwealth Criminal Code offence is section 270.7C, causing a person to enter into debt bondage. 
Clause put and passed. 
Clause 6: Section 9 amended — 
Mr R.S. LOVE: I have read the section of the explanatory memorandum dealing with this clause’s intended effect. 
It states — 

Clause 6 of the Bill amends section 9 by deleting existing section 9(1)(c) and replacing it with a new 
provision that retains the family relationship considerations, but now also expressly provides for circumstances 
where the offence charged is a sexual offence and the alleged victim is a person under the age of 18 years 
at the time bail is to be considered. 
The intended effect of this amendment is to highlight to a bail decision maker that they may wish to consider 
deferring bail in order to inform protective bail conditions in such cases. It does not intend to alter the 
application of section 9 more generally. 

Under the previous bail arrangements, was the bail decision-maker not already empowered to make this decision? 
What is the effect of this change? 
Mr J.R. QUIGLEY: Proposed section 9(1)(c)(ii) serves to highlight to a judicial officer or authorised officer—
a police officer—that they may wish to defer consideration of bail for up to 30 days to consider what, if any, 
conditions should be imposed on any grant of bail to protect a victim of a sexual offence when the victim is under 
18 years old at the time that bail is being considered. Its proposed inclusion in the Bail Act mirrors the approach taken 
by the Family Violence Legislation Reform Act 2020 and seeks to highlight to bail decision-makers the importance 
of giving particular consideration to the need to protect child victims of sexual abuse. 
Clause put and passed. 
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Clause 7: Schedule 1 Part C clause 1A inserted — 
Mr R.S. LOVE: Clause 7 outlines various terms. I am looking at the term “family member”. Clause 7 states — 

family member has the meaning given in the Restraining Orders Act 1997 section 4(3); 
That act describes a person as a family member of another person if the persons are in a family relationship. 
“Family relationship” is broadly defined. Can the Attorney General describe how that will be interpreted for 
Australians of Aboriginal origin who, as I understand it, have different understandings from Europeans of family 
and what constitutes kinship? Can the Attorney General explain a little bit about how that may be interpreted in 
Aboriginal society? 
Mr J.R. QUIGLEY: “Family member” in the bill has the same meaning as that given in section 4(3) of the 
Restraining Orders Act 1997 and provides that a person is a family member of another person if they are in 
a family relationship. “Family relationship” is defined to include a relationship between two people who were, or 
are, related to each other. “Related” is in turn defined to include a person who is related to that person taking into 
consideration the cultural, social or religious backgrounds of the two persons. This definition was inserted into 
the Restraining Orders Act by the Acts Amendment (Family and Domestic Violence) Act 2004. The explanatory 
memorandum for the legislation states that this drafting enables the recognition of different cultural and religious 
concepts of relatives. 
Mr R.S. LOVE: I presume that the decision-maker would take some view of the particular arrangements in each 
individual case, which would be outlined by either the accused or the prosecutor. Is that the case? 
Mr J.R. QUIGLEY: Yes. 
Clause put and passed. 
Clause 8: Schedule 1 Part C clause 3 replaced — 
Mr R.S. LOVE: The Attorney General will have to excuse my lack of knowledge of some of these matters. I am 
probably going to ask things that he may think do not necessarily need to be explained. What I tend to do in these 
matters is rely on the explanatory memorandum and if I do not understand something in it, I will ask the Attorney. 
The first paragraph of the explanatory memorandum’s explanation of clause 8, “Schedule 1 Part C clause 3 replaced”, 
reads — 

Existing clause 3 of Part C Schedule 1 to the Bail Act provides that a bail decision maker must take 
various matters into account when considering whether, if an accused is not kept in custody, they may do 
any of the things mentioned in clause 1(a) … 

It goes on to list a number of things. Can the Attorney General explain what “must take into account” means in 
balancing these provisions? Does it mean it must be the sole matter, or are there matters that are considered in 
balance? What does “must” mean to the decision-maker? 
Mr J.R. QUIGLEY: The member is right. The opening words of new clause 3 state — 

In considering whether an accused may do any of the things mentioned in clause 1(a), the judicial officer 
or authorised officer must have regard to the following matters — 

When considering the matters in clause 1(a), they must consider those matters set out in paragraphs (a), (b), (c), 
(d), (e) of clause 3 and, most importantly — 

(f) any other matter which the officer considers relevant. 
Additionally, proposed clause 3AA has considerations that must be taken into account when the victim is a victim 
of child sexual abuse. In Milenkovski v The State of Western Australia [2011] WASCA 99, paragraph 39 states — 

There remains the proper construction of the general provision in cl 1 of pt C. It contains no express statutory 
presumption for or against bail. Rather, the grant or refusal of bail is at the discretion of the person invested 
with jurisdiction who is required to have regard to the questions … which the decision-maker considers 
relevant … The answers to the mandatory and other relevant questions (or findings as the case may be) 
provide the factual basis for the exercise of the discretion. The court is required to consider and answer 
the mandatory questions before commencing the weighing or balancing process inherent in the exercise 
of a discretionary power. 

In clause 8 of the bill, the amendment to clause 3 in part C of schedule 1 sets out the mandatory considerations 
referred to in the judgement. As I mentioned last night, they must also take into account any concerns expressed 
by the child to the prosecutor if the accused is not kept in custody or to a family member of the child victim, or if 
a police officer investigating the offence informs the prosecutor that the child victim has expressed those concerns. 
These are mandatory things that the decision-maker must take into account. 
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Mr R.S. LOVE: The deletion of the existing clause 3 means that these other matters will be taken into account. 
As I understand it from looking at the blue bill, the clause 3 that is being deleted reads — 

In considering whether an accused may do any of the things mentioned in clause 1(a), the judicial officer 
or authorised officer shall have regard to the following matters, as well as to any others which he considers 
relevant — 

What is the difference between “must” and “shall”? The provisions that flow from this include — 
(a) the nature and seriousness of the offence or offences (including any other offence or offences for 

which he is awaiting trial) and the probable method of dealing with … them … 
(b) the character, previous convictions, antecedents, associations, home environment, background, 

place of residence, and financial position of the accused; and 
(c) the history of any previous grants of bail to him; and 
(d) the strength of the evidence against him. 

Would that not already be covered in all these matters that the Attorney General has outlined? That covers the 
living arrangements, the place of residence and the background. Can the Attorney General explain exactly what 
the difference at law is between what is being deleted and what is being inserted? 
Mr J.R. QUIGLEY: Firstly, in relation to “must” and “shall”, it is a drafting convention. Under the Interpretation 
Act, “shall” will include “must”. 
In relation to the member’s further question about what was in old clause 3(a), (b), (c) and (d), proposed new 
clause 3 sets out specifically, in codified form, what the decision-maker must address. In a more general sense, the 
matters contained in old clause 3, “Matters referred to cl. 1(a)”, concerning the nature and seriousness of the offence 
and the probable method of dealing with the accused, the character and previous convictions of the accused, the 
history of any grants of bail to him and the strength of the evidence against him, will now be set out in a more 
complete, codified manner. When we look at proposed new clause 3, which precedes proposed clause 3AA, it is very 
similar to the old clause but it now contains a new paragraph (c), which states — 

in relation to each pending offence and each offence of which the accused has previously been convicted — 
the conduct of the accused, after the time or alleged time of the offence, towards — 

(i) any person against whom it was, or was alleged to have been, committed; and 
(ii) any family member of such a person; 

That is now included and expanded. Clause 8 will also insert proposed clause 3AA, which provides that when the 
offence is against a child and the accused is not a child — 

(2) In considering … whether the accused, if not kept in custody, may endanger the … welfare of the 
child … the judicial officer … must have regard to the matters mentioned in subclause (3). 

Those matters are — 
(a) the age of the child victim; 
(b) the age of the accused; 
(c) whether the child victim is in a family relationship with the accused; 

This is all set out expressly for the decision-maker. It continues — 
(d) the living arrangements of the child victim … 

That was not in the old clause 3 — 
(e) the importance of safety, continuity, security and stability in the child victim’s — 

(i) living arrangements; and 
(ii) family and community relationships; 

(f) the physical and emotional wellbeing of the child … 
This is all new and expressly set out for the decision-maker. The decision-maker may not be a stipendiary magistrate 
who is trained in the law; it may well be a sergeant in a regional town who is an authorised officer to make a decision. 
By having these new considerations codified and expressly set out, the decision-maker, who may be a police 
sergeant in a regional centre, will go to the Bail Act and see what he has to check and tick off. 
Additionally, the decision-maker must take into account the concerns of the child. I mentioned last evening that it 
was not previously mandated to have the voice of the child heard in the proceedings. If a family member or a police 
officer is seized of those concerns, that person will also be able to inform the decision-maker. Those provisions 
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were not included before. The prosecutor will be under an obligation. In the case that we were looking at, which 
was suppressed, no voice of the child was being put to the decision-maker. 
Mr R.S. LOVE: Can we hear some more from the Attorney General? 
Mr J.R. QUIGLEY: Thank you, member for Moore. The prosecutor will now be mandated to inform the decision-
maker of the child’s expression of concern and, so far as practicable, the reasons for that concern. 
Mr R.S. LOVE: Thank you, Attorney General. I was not going to stray into proposed clauses 3AA and 3AB just 
yet. I want to ask a few questions about those, but I was more curious about something else. Given all the detail laid 
out in those provisions, why was it necessary to alter clause 3 in the way that has been done? The Attorney General 
has given an explanation, but it would seem to me that a lot of what he is attempting or wishing to do would have 
been achieved even with the insertion of these other provisions and without altering clause 3 in that way. 
Be that as it may, I want to move on to proposed new clause 3. The Attorney General mentioned paragraph (c). 
The explanatory memorandum states — 

Proposed clause 3(c) requires — 
Mr J.R. Quigley: Clause 3? 
Mr R.S. LOVE: Proposed clause 3(c). I am reading from the explanatory memorandum. If there is a difference in 
the wording, we would like to hear it. It states — 

Proposed clause 3(c) requires a bail decision maker to have regard to the conduct of the accused towards 
victims, alleged victims and their family members since the time the offence was committed or alleged 
to have been committed. As previously mentioned, this is in the context of considering whether the accused, 
if not kept in custody, may do any of the things mentioned in clause 1(a). 

How will that manifest in a situation like the one we mentioned, in which the accused person was a family member 
of the victim? Will that amount, in reality, to a de facto presumption against the granting of bail to that person, or 
will there be circumstances in which it would perhaps still be considered, albeit only if it was considered to be an 
arrangement that could be safely entered into? If there will be a prescription against the person being in contact, 
given that they are in a family situation, how would that be developed? 
Mr J.R. QUIGLEY: There is no presumption against bail in those circumstances. I take the member back to the 
third line of proposed new clause 3 and the words “must have regard to the following matters”. That is discretionary. 
The matters outlined in paragraph (c) are — 

in relation to each pending offence and each offence of which the accused has previously been convicted — 
the conduct of the accused, after the time or alleged time of the offence, towards — 

(i) any person against whom it was, or was alleged to have been, committed; and 
(ii) any family member of such a person; 

The decision-maker must have regard to these matters in relation to clause 1(a) of part C of the schedule to the act, 
which is headed “Bail before conviction at discretion of court or judicial officer except for child” and states — 

Subject to clauses 3A, 3C, 3D, 3E and 3F, the grant or refusal of bail to an accused, other than a child, who 
is in custody awaiting an appearance in court before conviction for an offence shall be at the discretion — 

It is not presumptive; it will be at their discretion. It continues — 
of the … officer or authorised officer in whom jurisdiction is vested, and that discretion shall be exercised 
having regard to the following questions as well as to any others which he considers relevant — 

Therefore, it is discretionary, but these are the matters that they must take into account. 
Mr R.S. LOVE: I am still on clause 8 but moving to proposed clause 3AA, “Additional relevant matters in cases 
of sexual offences against child victims”. To be clear, the previous proposed clause 3 is more general whereas this 
proposed clause comes down to those offences that really only relate to the sexual offences against a child victim. 
Can the Attorney General explain the different weight that is put on the age of the child as opposed to the age of 
the perpetrator? In the Attorney General’s second reading summation, he mentioned a particular matter involving 
a very young offender and a much older perpetrator. What is the expectation of the drafters of this legislation as 
to the different weight that would put on the considerations of the bail decision-maker? 
Mr J.R. QUIGLEY: It is impossible to answer in the abstract without dealing with an instant case, save and 
except to say this. The additional matters under proposed clause 3AA contemplate the potential effect the release 
of an accused on bail may have on a child victim. Age can be a relevant factor in assessing the nature of the risk 
posed by an alleged perpetrator to a particular child victim, as are power balances, cultural considerations around 
obligations to elders and other matters such as when the victim and the accused are very close in age—such as 18 and 
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17 years old—when they are in the same social circle and when they are from the same school or the like. It is to 
deal with a power balance and proximity, member. 
Mr R.S. LOVE: At the base of proposed clause 3AA, it states — 

Note for this clause: 
The Crimes Act 1914 (Commonwealth) section 15AAA provides that a bail authority must not 
grant bail to a person charged with, or convicted of, certain Commonwealth child sex offences 
unless the bail authority is satisfied that circumstances exist to justify bail. 

That appears to be a presumption against the issuance of bail in those circumstances. I am wondering about 
two things. First, for clarity, is that a presumption against the granting of bail in those circumstances or have 
I misinterpreted that? 
Mr J.R. QUIGLEY: It was considered useful for users of the Bail Act who have to consider the new provisions 
dealing with sexual offences against children to highlight the relevant provisions under the commonwealth 
Crimes Act 1914. A similar approach was taken in the Bail Amendment (Persons Linked to Terrorism) Act 2019. 
Some of the commonwealth offences that would become serious offences for the purpose of the Bail Act are child 
sex offences that attract the presumption against bail under section 15AAA of the Crimes Act 1914. In effect, these 
commonwealth bail provisions will operate to provide an additional basis upon which bail must be reviewed in 
circumstances where the presumption against bail under proposed clause 3A of the Bail Act will not apply. 
Mr R.S. LOVE: What might those offences constitute? Clause 10, which we will deal with later, brings into 
account a lot of commonwealth offences, some of which were clearly not enacted in 1914—they might have come 
in under that act, of course. Are all those offences contained in clause 10 and its amendments to the act captured in 
the list of charges and convictions that would preclude the consideration of bail in accord with that note or is there 
a different list? 
Mr J.R. QUIGLEY: Under the Australian Federal Prosecution Service’s s15AAA Crimes Act 1914—Bail and 
commonwealth child sex offences guide: Human exploitation and border protection, the first-strike section 16AAA 
offences that involve a presumption against bail whenever charged are set out in sections 272.8, 272.9, 272.10, 
272.11, 272.18, 272.19, 272.7, 471.22, 474.23A, 474.24A, 474.25A(1), 474.25A(2) and 474.25B of the 
commonwealth Criminal Code. I can actually table the list. 
Mr R.S. Love: That might be easier I think. 
Mr J.R. QUIGLEY: I will table the list. 
[See paper 1343.] 
Mr R.S. LOVE: Just to be clear, is that not the list of serious offences that have been added to this proposed 
clause; is that a different list? 
Mr J.R. QUIGLEY: Yes. In clause 10(4), which deals with the commonwealth Criminal Code, the child sex 
offences are the same but we are adding to them additional offences such as “Murder of Australian citizen or resident” 
or “Manslaughter of Australian citizen or resident”. Those are found in sections 115.1, 115.2 and 115.3 — 
Mr R.S. Love: Yes. 
Mr J.R. QUIGLEY: They are additions—but the child sex offences are the same. 
Mr R.S. LOVE: I am still not clear. In accordance with that note, do these other child sex offences that are coming 
in from commonwealth legislation preclude someone from receiving bail? 
Mr J.R. QUIGLEY: There is not a prohibition against bail in relation to those offences. There is a presumption 
against it in the commonwealth legislation. The note in clause 10 draws the decision-maker’s attention to the 
provisions of the commonwealth legislation and the presumption not under this legislation, but under the appropriate 
commonwealth legislation. 
Mr R.S. LOVE: Thanks for that Attorney General. It does not actually bind the Western Australian decision-maker 
as such. It is simply points out that if this were being decided in a case that involved a federal court, there would 
be a presumption against bail in that circumstance. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 3701.] 
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